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8th Circuit upholds mandatory arbitration
By Jane Pribek
Special to Minnesota Lawyer

The courthouse doors are closed to
union members seeking redress for
employment-related claims, when
their union has waived their right to a
judicial remedy and instead requires
binding arbitration.
So ruled the 8th U.S. Circuit Court of
Appeals on Dec. 28 regarding Keith
Thompson’s claim that his former employer, Air Transport International, violated his rights under the Family
Medical Leave Act and the Arkansas
Civil Rights Act.
Thompson, a pilot for ATI from 1993
to 2009, was hospitalized and underwent surgery in early 2009, missing
eight weeks of work immediately afterward. After returning to work, he
was terminated for violating an operational procedure after completing approximately 12 hours of flight time.
Thompson filed a lawsuit, arguing
that other similarly situated pilots
who had not taken FMLA leave
weren’t terminated for the same error.
He claimed ATI dismissed him in retaliation for his taking of sick leave, in violation of the FMLA. Additionally, he
argued that he was forced to identify
himself as a person with a disability,
in violation of state disability discrimination law.
Chief Judge J. Leon Holmes of the
U.S. District Court for Eastern District
of Arkansas dismissed the complaint
without prejudice, finding Thompson’s
claims were subject to the mandatory
arbitration provision contained in the
collective bargaining agreement between his union and ATI.
Thompson appealed, arguing the arbitration provision is invalid because
it was joined with an illegal and nonseverable waiver of his FMLA claims.
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But the court found other provisions in the CBA to support the airline’s position.
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To improve your writing, revisit some basics
By Matthew R. Salzwedel
Good legal writing
requires
basic
knowledge of language, grammar and
usage; the opportunity to apply that
knowledge logically
and
rhetorically;
Matthew
and, most imporR. Salzwedel
tantly, repetition in
myriad contexts. Last week, we looked
at five simple tips to improve your
legal writing, and various legal-writing
authorities that support them. Here
are five more:
Tip No. 6: You can use contractions.
Another legal-writing canard is that
you can’t use contractions. But consider Judge Richard A. Posner’s use of
the contraction won’t in his recent
opinion in In re: Text Messaging Antitrust Litigation (7th Cir. Dec. 29,
2010): Interlocutory “appeals should
not be routine, and won’t be, because
as we said both district court and
court of appeals must agree to allow
an appeal under section 1292(b).” A
good legal writer, however, will use
contractions sparingly to achieve a
warmer, conversational tone and enhance readability. (Supreme Court Justice Antonin Scalia and Bryan A.
Garner, Making Your Case: The Art of
Persuading Judges 116 (2008) (The
Garner view: “Contractions ought to
become more widespread in legal writing. ... But they shouldn’t appear at
every single turn — only when, in
speaking, one would most naturally
use a contraction.”)) Note, however,

that Scalia, for one, dissents from this
view and advises against using contractions because some judges may
view it as “an affront to the dignity of
the court,” which will be “less likely to
advance your cause.” (Id. at 118, 117)
Tip No. 7: Include the serial comma.
“The serial comma separates items,
including the last from the next to
last, in a list of more than two.” (Garner, The Elements of Legal Style, at 15
(“The reason for preferring the final
comma is that omitting it may cause
ambiguities, while including it never
will.”)) Although some newspapers
will omit the serial comma to save

Though it’s defensible to begin a
sentence with As to, using it in the
middle of a sentence should be
avoided. The main reason is that there
usually will be a more specific preposition available, such as regarding,
concerning or about. (Pocket Fowler’s
Modern English Usage 63 (2d ed.
2008)) Using as to in the middle of a
sentence may result in unnecessary
ambiguity, and it smacks of legalese
and jargon. (Garner, Modern American Usage, at 70 (“As to smells of Jargon. ... The main problem with as to is
that it doesn’t clearly establish syntactic or conceptual relationships, so it

A good legal writer will use contractions
sparingly to achieve a warmer, conversational tone
and enhance readability.
space, including it is preferred because it will always avoid ambiguity.
So instead of writing “She purchased
stocks, bonds and derivatives for her
portfolio,” write “She purchased
stocks, bonds, and derivatives for her
portfolio.”
Tip No. 8: As to should be used —
if at all — only to begin a sentence.

can hamper comprehensibility.”))
Tip No. 9: Insert ’s to form the
possessive singular of a noun, even
where the noun ends in s.
Many readers will recall seeing the
possessive of Congress written as
Congress’. But even where a noun
ends in s, the possessive singular usually is formed by adding ’s. (William

Strunk Jr. and E.B. White, The Elements of Style 1 (4th ed. 2000)). So
Congress’ is wrong — it should be
Congress’s. Two important exceptions
are the names of historical figures and
where a name is formed from a plural
word; in both cases, a single apostrophe is added to the end of the noun. So
the possessive of Jesus and Bain Capital Partners is Jesus’ and Bain Capital Partners’, respectively.
Tip No. 10: If you write which
without a preceding comma, which
probably should be that.
In general, if you can substitute that
for which without changing the meaning
of the sentence, you should use the restrictive pronoun that. (Follett, Modern
American Usage, at 321 (“[T]here
are ... numberless sentences in which
that ought to be felt as mandatory and
which ought not be uttered without a
sense of its uncouthness.”)) Consider the
following sentence where the restrictive
that should be substituted for the nonrestrictive which: “It was fun to carom
around the golf course which [read: that]
had inspired such awe in me as a young
boy.” As Strunk and White explain, “it
would be a convenience to all if [which
and that] were used with precision. Careful writers, watchful for small conveniences, go which-hunting, remove the
defining whiches, and by so doing improve their work.” (Strunk & White, The
Elements of Style, at 59).
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